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Thi s appeal has been taken in accordance with 46 U S. C
7702 and 46 CF. R 5.701.

By order dated May 19, 1994, an Adm nistrative Law Judge of
the United States Coast Guard at Norfolk, Virginia, revoked
appellant's license upon finding proved charges of use of
dangerous drugs, addiction to the use of dangerous drugs, and
m sconduct. The single specifications supporting each of the
first two nentioned charges all eged that Appellant, while being
t he hol der of the captioned |icense, during the approximte
period of August 1985 until April 1987, did, respectively, use,
and was addicted to the use of, cocaine, a dangerous drug. The
two specifications found proved under the charge of m sconduct
al l eged violations of 18 U . S.C. 1001, in that while acting under
the authority of the captioned license: the Appellant wongfully

and fraudulently certified on his April 1, 1991, I|icense
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application that he had never used or been addicted to the use
of narcotics; and, that while giving sworn testinony during an
adm ni strative proceedi ng against his |license on January 27,
1993, the Appellant wongfully lied under oath by falsely
claimng to have never used drugs. The Adm nistrative Law Judge
di sm ssed two additional specifications, not discussed herein,
under the m sconduct charge, as being subsuned within the two
speci fications paraphrased above.

A hearing was held on January 12, 1994, in Baltinore,

Maryl and. Appel | ant denied the charges and supporting
specifications. On February 16, 1994, the Adnministrative Law
Judge issued an order finding the above charges and supporting
specifications proved. Argunments in mtigation and aggravation
were held on April 19, 1994. Appellant was represented by the
same counsel at both of these proceedi ngs.

During the hearing and argunment in aggravation, the Coast
GQuard Investigating Oficer (10 introduced into evidence nine
exhibits and the testinony of one witness. During his defense,

t he Appel |l ant introduced one exhibit and his own sworn testinony;
during his argunment in mtigation, five additional exhibits were
i ntroduced by the Appellant. Throughout the proceeding, ten

Adm ni strative Law Judge exhibits were added to the record.

After the argunents in mtigation and aggravation, the
Adm ni strative Law Judge rendered a witten order conpleting his

deci sion on May 19, 1994. The order revoked the captioned
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license and all other Coast Guard docunents issued to the
Appel | ant.

Appellant tinely filed an appeal on June 15, 1994, which was
perfected by filing an appeal brief on July 15, 1994. Therefore,
this appeal is properly before ne for review.

Appear ance: Stephen S. Boynton, Attorney at Law, 1015
Moorefield H Il Gove, Vienna, Virginia, 22810-6249.

FI NDI NGS OF FACT

At all relevant tinmes, Appellant was the hol der of the
above-captioned |icense issued by the U S. Coast Guard.
Appellant's |icense authorized service as "master of inland steam
or notor vessels of not nore than 50 gross tons, and operator
uni nspected passenger vessels upon near coastal routes.” Hearing
Transcript (TR) at 4-5.

The Appellant renewed this license in 1984, and again on My
13, 1991 in Baltinore, Maryland; application for this |ater
renewal being made on April 1, 1991. 10 Exhibits 1, 3; TR at 4-
5. At the 1991 renewal of his license, the Appellant initialed
and indicated "No" in block 21 of the "Application for License as
Oficer, Qperator or Staff Oficer,”" CG 866 (Rev. 6-82), to the
guestion: Have you ever used or been addicted to the use of
narcotics? |10 Exhibit 3.

During a divorce proceeding with his ex-wi fe, on August 3,

1987, the Appellant gave sworn testinony. 10 Exhibit 2 at 45-60.
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In this testinony given before the Crcuit Court for Anne Arundel
County, Maryland, the Appellant stated, that fromwthin six
months after his ex-wife had left himin February 1985, until his
entrance into a rehabilitation programin April 1987, he heavily
used al cohol and cocai ne, using approximately two grans of
cocai ne per day during that period. Id. This testinony was
elicited fromthe Appellant by his attorney of record for his
di vorce proceedi ngs and was done to show how Appel | ant had
di sposed of an approxi mately $44, 000 wor kman's conpensati on
award. Id. |In addition to having a transcript of the August 3,
1987, proceeding, the Adm nistrative Law Judge, Appellant and his
counsel, and the 1O also |listened to a tape recording of the
Appel lant's testinony during his divorce proceedings. TR at 32-
36. The Appellant's August 3, 1987, testinony about cocai ne use
reversed a prior explanation for what he had done with the
wor knen' s conpensati on award; the prior explanation was given on
May 1, 1986, during a sworn deposition. TR at 79-83; 10 Exhibit
2 at 59-60.

During a separate suspension and revocati on proceedi ng
agai nst the Appellant on January 27, 1993, the Appellant provided
sworn testinony on his own behal f, responding "no" to the

guestion "have you ever used drugs?" and "no" to the use of

marijuana, further adding: "I've been an athlete all ny life.
don't believe in drugs.” 10 Exhibit 4 at 429, 495.
In the instant hearing on January 12, 1994, the Appell ant

provi ded sworn testinony that he |ied when confessing to cocai ne
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use during his divorce proceedings. TR at 81-82, 94-96, 113.
The Appel | ant deni ed any regul ar use of cocaine. TR at 96-97,

110- 112.

BASES OF APPEAL

On appeal, Appel |l ant argues:

) the Appellant's prior adm ssion of cocaine use during his
di vorce proceeding is not binding in the separate suspensi on and
revocati on proceedi ng;

1) because the Appellant's prior adm ssion of cocaine use
has rai sed charges and specifications that are for crimnal
conduct, the prior adm ssions nust be corroborated and a crim nal
evidentiary standard nust be used; and,

I11) revocation is an excessive order for charges of cocaine

use nore than seven years ol d.

CPI NI ON
I

Appel l ant asserts that his prior adm ssion, nmade during his
1987 di vorce proceedi ng concerning cocaine use, is not binding in
a separate suspension and revocation proceeding and i s subject to
being contested or explained. | agree wth Appellant--the
Appellant is free to contest or otherw se explain why his 1987
adm ssion should not be believed. See 5 CF.R 5.519; 5 U S. C

556(d) (each "party is entitled to present his case or defense by
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oral or docunentary evidence, to submt rebuttal evidence, and to
conduct such cross-exam nation as nmay be required for a full and
true disclosure of the facts").

The Appellant cites several cases for the proposition that
judicial adm ssions are only binding and conclusive in the
proceedi ngs in which they are nmade and are subject to being
contested or explained in other proceedings. Wthout arguing
whet her the Appellant's prior sworn testinony was a "judici al
adm ssion” within the context of the cited cases, the Appellant
was given the opportunity to contest and explain his 1987
testinmony. Additionally, the Appellant's statenments of cocai ne
use are sworn prior testinony which may be used in evidence
agai nst the Appellant. See Fed.R Evid. 801(d)(2)(A).

One of the cases cited by the Appellant, Enquip, Inc. v.

Sm th-MDonald Corp., 655 F.2d 115 (7th Cr. 1981), actually

supports a proposition counter to the Appellant's cause. In

Enquip, Inc., the Seventh Crcuit Court stated: "It is well

established in this circuit and el sewhere that such matter from
one proceeding is indeed adm ssible and cogni zabl e as an

adm ssion in another." |Id. at 118. The error in Enquip, |nc.

was on the federal District Court for granting summary judgnent
based on pleadings froma State court case without allow ng the
trier of fact to consider explanatory information; not for the
fact of considering the pleading froma different jurisdiction as
conclusive. 1d. at 115-118. This is not the case here. As

expl ai ned bel ow, the Adm nistrative Law Judge did fully consider
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t he Appel lant's defense evi dence.

The Appellant's 1987 adm ssion of cocai ne use, sworn to
before a State Crcuit Court judge, is credible evidence and the
Appel  ant did not adequately explain how that adm ssion should be
di sregarded. The Adm nistrative Law Judge may consi der any
evi dence that tends to prove or disprove a charge. Appea

Deci sions 2252 (BOYCE), 2542 (DEFORGE). G eat deference is given

to the Adm nistrative Law Judge's eval uati ons of evi dence.

Appeal Decisions 2560 (CLIFTAQN), 2541 (RAYMOND), 2522 (JENKINS),

2492 (RATH), 2333 (AYALA). Accordingly, the Adm nistrative Law

Judge coul d have rejected the probative value of Appellant's
sworn testinony given during his 1987 di vorce proceedi ngs.
However, the Adm nistrative Law Judge determ ned that the
statenents nade by the Appellant during his 1987 appearance in
Circuit Court for Anne Arundel County, Maryland, were credible
and were not rebutted by the Appellant's subsequent explanations.

Al t hough the 1987 statenents nmade by the Appellant were
sworn testinony as were the contradictory statenents nade by
Appel lant in his 1986 deposition, and 1993 and 1994 suspension
and revocation hearings, the 1987 statenents have additi onal
guarantees of trustworthiness. The divorce proceeding testinony
was before a State Circuit Court judge and was elicited fromthe
Appel | ant by direct exam nation through his own attorney. The
testinmony al so gave specific details of the Appellant's daily use
of cocaine, its inpact on his health, and its approxi mate cost

for the two year period endi ng when the Appel |l ant checked hi nsel f
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in for rehabilitation in April, 1987. The Grcuit Court also
i nqui red concerni ng whet her Appellant had lied during his May 1,

1986 deposition, and the Appellant replied, "yes." 10 Exhibit 2
at 59. In response to this, on cross-exam nation, the
Appel l ant's testinony regarding his cocai ne use provided a
credi bl e explanation of why it conflicted with his May 1, 1986,
deposition, i.e., "[a]t the tinme | was actively pursuing drugs
and al cohol and |I couldn't even tell you if | renmenber being [at
the deposition]." 10 Exhibit 2 at 59-60. Furthernore, though
not necessary to support the finding, the Admi nistrative Law

Judge had the benefit of listening to a tape recording of the

Appel l ant's 1987 testi nony.

On the other hand, the Admi nistrative Law Judge found the
Appel lant's current explanation insufficient to overcone the
trustworthiness of his 1987 testinmony. | agree with the
Adm ni strative Law Judge. The Appellant expl ai ned that he nade
up his 1987 testinony about his cocai ne use because he had
actually given his worknen's conpensation award to his parents;
consequently, the Appellant did not want his parents brought into
t he divorce proceedings in any effort by his wife to share in the
wor knen' s conpensation award. TR at 79-82. The Appel | ant
further stated that he "chose to lie in court that day and any
ot her day during that proceeding to take care of nme and ny
famly. And that's what | did." TR at 94-95. | note that

Appel I ant' s expl anation put on no evidence other than his
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testinmony to show that he did not use drugs, he only attenpted to
explain why he lied in open court in 1987. In addition to his
own testinony in this proceeding, the Appellant directed the

Adm ni strative Law Judge's attention to his testinony given
during his Novenber 30, 1993, suspension and revocation hearing
and to the Decision and Order fromthat hearing. TR at 114;
Respondent Exhibit A, The Appellant's 1987 testinony presents
the Appellant with an uphill battle that |I find difficult to
overcone with only additional testinony froma person that admts

to previously lying to protect his interests. Cf. Blackl edge v.

Allison, 431 U S. 63, 74 (1977) ("Solem declarations in open
court carry a strong presunption of verity.").

The Adm nistrative Law Judge's determ nations of credibility
and the weight to be given the evidence will be upheld on appeal
unl ess they are clearly erroneous, arbitrary, capricious, or

based on inherently incredible evidence. Appeal Decisions 2541

(RAYMOND) , 2546 (SWEENEY), 2522 (JENKINS), 2492 (RATH), 2333

(AYALA) . | amin conplete agreenment with the Adm nistrative Law
Judge's findings regarding the Appellant's conflicting
assertions. Accordingly, the Appellant's explanation of his 1987
testi nony concerning his cocai ne use provides no reason to

reverse the Adm nistrative Law Judge's findings.

The Appel |l ant al so argues that because his prior adm ssion
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of cocai ne use has rai sed charges and specifications that are for
crim nal conduct, the prior adm ssions nust be corroborated and a

crimnal evidentiary standard nust be used. | disagree.

A

The Appellant's assertion that the crimnal nature of the
charges and specifications raises the evidentiary standard is
w thout nmerit. The Appellant argues that the underlying crimnal
conduct nust be proved before the charges may stand.

Wil e the charges and specifications in this case nay be
based on crimnal activity, that does not raise the evidentiary
standard. | agree that the specifications nust be proved, but
not to the evidentiary standard necessary for a crim nal

conviction. Appeal Decision 2346 (WLLIAMS) ("it is not

necessary for the Adm nistrative Law Judge to apply the standard
of proof used in a crimnal trial nerely because this el enent [of
m sconduct] is established by the existence of a crimnal
statute"). Charges and supporting specifications in suspension
and revocation proceedi ngs nust be proved by reliable, probative,
and substantial evidence. 46 CF. R 5.63;, see also Appeal

Deci sions 2541 (RAYMOND), 2477 (TOVBARI), 2474 (CARMENKE). This

standard is equated to the Anerican judicial system

"preponderance of evidence" standard of proof. See Steadnan v.

Securities Exch. Comin., 450 U S. 91 (1981). The Appell ant

appears to mss the inport of these proceedings. The charges in

the instant case were against his |license and done to pronote

10
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safety at sea. 46 U S.C. 7701(a). The proceedi ngs were not
crim nal proceedi ngs against his person. The Appellant cites no
authority that the crimnal evidentiary standard of proof of
"beyond a reasonabl e doubt" nust be used and | decline to accept

hi s argunent.

B

The Appellant m stakenly points to Opper v. United States,

348 U. S. 84 (1954), for the proposition that substantia

I ndependent evi dence denonstrating the trustworthiness of an

adm ssi on nust be presented. Opper concerned a crimnal case in
whi ch the defendant, while cooperating with the FBI, nade self-
incrimnating statenents. In discussing the need in the Anmerican
system of justice for corroboration of this type of statenent,
the Suprenme Court noted that Opper's statenents |acked
trustworthiness in that "[t] hey had neither the conpul sion of the
oath nor the test of cross-examnation." 1d. at 89-90.

In the instant case, not a crimnal proceeding subject to
the higher standard of proof, the Appellant's 1987 courtroom
testi nony was nade under oath and elicited through his attorney
and has additional guarantees of trustworthiness as discussed in
section | of this opinion, supra. Additionally, even if
addi ti onal corroborating evidence were needed, it is provided
fromthe transcript of the Appellant's 1987 divorce proceeding,
where the Appellant's ex-wi fe stated under cross-exan nation:

"I"ve heard hearsay that [the Appellant] has done drugs. | know

11
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nothing for a fact, but he abuses alcohol is the only thing I
know of for a fact." 10 Exhibit 2 at 37. The Adm nistrative Law
Judge's attention was drawn to this exchange by the Appellant's
counsel. TR at 38-39. This statenent was nade before the
Appel l ant nmentioned in court his cocaine use and is sone evidence
corroborating the Appellant's adm ssion of cocai ne use.

I n Appeal Decision 2361 (ZEMEL), | found that the use of a

Probation Oficers Report was insufficient evidence to prove that
a seaman had nmade fal se or fraudul ent decl arations that he had
never used a narcotic drug. The Probation Report was i nadequate
because it | acked the necessary guarantees of trustworthiness,
I.e., it was not apparent who interviewed Zenel, the report
contai ned a nere paraphrase and did not purport to quote Zenel,
and Zenel did not have the opportunity to cross-exam ne the
person(s) nmaking the report. None of these inadequacies are
present in the instant case.

| find that the Appellant's 1987 adm ssion of cocaine use is
reliable, probative, and substantial evidence. It well exceeds
t hat quantum of evi dence necessary to support the Admi nistrative

Law Judge's findings. Cf. Richardson v. Perales, 402 U S. 389

(1971) (hearsay evidence was sufficient to support finding in
spite of not being subject to cross-exam nation and the presence

of opposing direct testinony).

12
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The Appel |l ant argues that an order of revocation is too
severe because the evidence only indicates cocaine use from
August 1985 through April 1987, that is, there is no current
evi dence of drug abuse; the Appellant's only admtted "drug"
probl emis al coholismwhich he has under control. | disagree.

The pronotion of safety of life at sea and the welfare of
i ndi vi dual seanen continue to be of paranobunt concern to the
Coast Guard in maeking deci sions on appropriate sanctions. Appea

Deci sions 2551 (LEVENE), 2017 (TROCHE)

When the Appellant applied for renewal of his license in My
1991 and indicated that he had never used or been addicted to the
use of any drugs, he deprived the Coast Guard of the ability to
fully consider his qualifications for a nmerchant mariner's
license. In the interest of pronoting safety at sea, the Coast
Guard is required by law to assess the qualifications of |icense
applicants. 46 U S. C. 7101, 46 C.F. R 10.101, 10.209. A
mari ner's wongful w thholding of the information necessary to
assess a mariner's professional and physical qualifications poses
a serious threat to maritine safety. Appeal Decision 2346

(WLLIAM) .

Where fraud in the procurenent of a license is proved in a

suspensi on and revocation proceeding, revocation is the only

appropriate sanction. Appeal Decisions 2346 (WLLIAMS), 2205
(ROBLES) .

Wil e the Appell ant appears to have his al coholi sm under

adequate control, there is no evidence of cure fromhis use or

13
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addiction to cocaine. Appellant's evidence does indicate his
al coholismis being controlled, but that evidence does not
address any ot her potential substance abuse, nanely cocaine
abuse. The relevant statute requires revocation of a nmerchant
mar i ners docunent unless the Appell ant provi des satisfactory
proof that he is cured of cocaine use. 46 US. C. 7704(c);
Appeal Decisions 2557 (FRANCIS), 2401 ( CAVANAUGH)

Accordingly, revocation is the only appropriate sanction

under the charges found proved agai nst the Appellant.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported
by reliable, probative, and substantial evidence. The hearing

was conducted in accordance with applicable | aws and regul ati ons.

ORDER
The Decision of the Adm nistrative Law Judge dated February
16, 1994 is AFFIRMED. The Order of the Admi nistrative Law Judge
dated May 19, 1994 is AFFI RVED

ROBERT E. KRAMEK
Admral, U S. Coast Cuard
Conmmandant

Signed at Washington, D.C., this 28th day of July, 1995.
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